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I. Executive Summary
“With 88,000 farms and ranches, California agriculture is nearly a $32 billion dollar
industry that generates $100 billion in related economic activity.” California Dep’t of Food and
Agriculture, History, http://www.cdfa.ca.gov/CDFA-History.html (last visited Oct. 13, 2008).
Despite the immense profitability of California farms, California has very few regulations
concerning the treatment and welfare of farm animals.
Proposition 2, known as the “Standards for Confining Farm Animals Act,” prohibits the
cruel confinement of pigs during pregnancy, calves raised for veal, and egg-laying hens that are
kept on a farm. Proposition 2, §§ 1-3 (2008), http://voterguide.sos.ca.gov/text-proposedlaws/text-of-proposed-laws.pdf#prop2 (last visited Oct. 13, 2008). Proposition 2 provides that a
person shall not tether such an animal for a majority of the day in a manner that prevents the
animal from lying down, standing up, fully extending its limbs, and turning around freely. Id. at
§ 3. Moreover, Proposition 2 contains a criminal enforcement provision which provides that any
person who violates Proposition 2 is guilty of a misdemeanor, and shall be punished by a fine of
$1,000 and/or confinement in the county jail for 180 days. Id.
Proposition 2 would supplement, rather than amend, existing California law. Neither the
federal government nor California has promulgated meaningful standards for the confinement of
farm animals that are kept on a farm. Thus, there are no federal or state constitutional issues
apparent with regard to Proposition 2.
However, the fiscal effect of Proposition 2 is a subject of much controversy. The
legislative analyst predicts that there will be a potential unknown decrease in state and local tax
revenues from farm businesses, possibly in the range of several million dollars annually.
Additionally, the analyst predicts potential minor local and state enforcement and prosecution
costs, partly offset by increased fine revenue. Such broad-ranging, vague estimates are a product
of the economic uncertainty associated with the initiative.
Supporters of Proposition 2 claim that standards for the housing of egg-laying hens (the
source of greatest dispute) would merely increase the price of eggs by one cent each. On the
other hand, opponents of the initiative allege that the standards will have such dire fiscal
consequences that California farms specializing in egg production will be forced into
bankruptcy. Opponents argue that the increased production costs of California eggs will allow
out-of-state producers to market their eggs at a cheaper cost and completely drive California egg
production out of business.
II. The Law
a. Existing Law
1. Federal Law
The United States Department of Food and Agriculture (USDA) was established to
“provide leadership on food, agriculture, natural resources, and related issues based on sound
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public policy, the best available science, and efficient management.” USDA, Mission Statement,
http://www.usda.gov/wps/portal/!ut/p/_s.7_0_A/7_0_1OB/.cmd/ad/.ar/sa.retrievecontent/.c/6_2_
1UH/.ce/7_2_5JN/.p/5_2_4TR/.d/0/_th/J_2_9D/_s.7_0_A/7_0_1OB?PC_7_2_5JN_navid=MISS
ION_STATEMENT&PC_7_2_5JN_navtype=RT&PC_7_2_5JN_parentnav=ABOUT_USDA#7
_2_5JN (last visited Oct. 13, 2008). The USDA has limited enforcement power over the welfare
of farm animals, as livestock welfare has been addressed through three rather inadequate pieces
of federal legislation: the Animal Welfare Act, the Humane Methods of Slaughter Act, and the
Twenty-Eight Hour Law. While the titles of these acts might suggest that the federal government
has taken appropriate action to ensure the welfare of farm animals, none of these acts actually
protect farm animals while on the farm.
The USDA’s Animal and Plant Health Inspection Service (APHIS) is responsible for
enforcing the Animal Welfare Act (AWA), which provides minimum standards of care for
certain animals bred for commercial sale, used in research, transported commercially, or
exhibited to the public. USDA, The Animal Welfare Act: An Overview, http://www.aphis.usda.
gov/publications/animal_welfare/content/printable_version/animal_welfare4-06.pdf (last visited
Oct. 13, 2008). However, the AWA only applies to farm animals used for "research, testing, and
teaching,” and excludes farm animals raised for food and fiber, thus making it largely
inapplicable to farm animal welfare. 7 U.S.C. § 2131 et seq. (2004).
The Humane Methods of Slaughter Act, enforced by the USDA’s Food Safety Inspection
Service (FSIS) provides regulations for the humane slaughter and handling of livestock at
packing plants. 7 U.S.C. § 1901 et seq. (2004). Notably, the act does not apply to poultry.
Treatment of Live Poultry Before Slaughter, 70 Fed. Reg. 56,624, 56,624-25 (Sept. 28, 2005).
The Federal Register provision clarifying the act states, “The HMSA of 1978 (7 U.S.C. § 1901 et
seq.) requires that humane methods be used for handling and slaughtering livestock but does not
include comparable provisions concerning the handling and slaughter of poultry . . . . [T]here is
no specific federal humane handling and slaughter statute for poultry.” Id. Nevertheless, as can
likely be deduced from the title of the act, the Humane Methods of Slaughter Act does not
pertain to the treatment, handling, or well-being of live farm animals. 7 U.S.C. § 1901 et seq.
Lastly, the USDA is charged with enforcing the Twenty-Eight Hour Law, which was
enacted by Congress in 1877 and requires that animals not be transported for more than twentyeight hours without being unloaded for at least five hours of rest, watering, and feeding. 49
U.S.C. § 80502 (2004). Yet, until quite recently, the Twenty-Eight Hour Law was effectively a
nullity for the protection of farm animals, as the USDA chose not to include “trucks” within the
scope of “vehicles” to be included under the law’s provisions. 60 Fed. Reg. 48,362, 48,365 (Sept.
19, 1995) (“The Twenty-Eight Hour Law does not apply to transport by truck.”). In 2006,
however, the USDA answered a legal petition filed by the Humane Society by stating that the
agency indeed recognized that trucks were included within the plain meaning of the term
“vehicles.” Humane Society, USDA Reverses Decades-Old Policy on Farm Animal Transport,
http://www.hsus.org/farm/news/ournews/usda_reverses_28_hour_ policy.html (Sept. 28, 2006).
Similar to the Humane Methods of Slaughter Act though, the Twenty-Eight Hour Law does not
apply to poultry. See Clay v. New York Cent. R.R. Co., 231 N.Y.S. 424, 428 (App. Div. 1928)
(“[T]he [Twenty-Eight Hour Law] does not apply. Its provisions are confined to the
transportation of animals in these words: ‘cattle, sheep, swine, or other animals.’ It does not
4

apply to poultry; birds are not animals.”). Moreover, there is evidence that the Twenty-Eight
Hour Law is not strictly enforced, as the last known prosecution under the Twenty-Eight Hour
Law occurred in 1961 (S. Pac. Transp. Co. v. Commissioner, 75 T.C. 497, 654 (1980) (referring
to Twenty-Eight Hour violations in 1960 and 1961)), and the penalty for violating the TwentyEight Hour Law is “at least $100 but not more than $500” for each shipment, which can hardly
be expected to act as a deterrent to large-scale farming operations. 49 U.S.C. § 80502(d).
Thus, despite the sanguine intentions of those who facilitated enactment of the Animal
Welfare Act, the Humane Methods of Slaughter Act, and the Twenty-Eight Hour Law, there is
not one federal law that protects farm animals while on the farm. Deferring on the issue of
livestock welfare, the federal government has largely left such regulation to the states.
2. Similar Measures in Other States
Measures similar to Proposition 2 have been passed or enacted in a number of other
states. In 2002, Florida voters passed Amendment 10, an amendment to the Florida Constitution
banning the confinement of pregnant pigs in gestation crates. Fla. Const. art. X, § 21. In 2006,
Arizona voters passed Proposition 206, which prohibits the confinement of calves in veal crates
and breeding pigs in gestation crates. Ariz. Rev. Stat. Ann. § 13-2910.07 (West 2006). In 2007,
Oregon enacted a law prohibiting the confinement of pigs in gestation crates. Or. Rev. Stat. §
600.150 (2007). Additionally, Colorado recently passed a bill that phases out gestation crates by
2018 and veal crates by 2012. Colo. Sen. 08-201, 66th General Assembly, 2nd Reg. Sess. (Colo.
2008).
Yet, no state has mandated specified conditions for egg-laying hens. Action has been
taken, however, on the international scene, as Germany, Switzerland, Sweden, and Austria have
all banned so-called “battery cages,” while the European Union is phasing out “battery cages” by
2012. The Humane Society of the United States, ‘No Batter Eggs’ Campaign Exposes the HardBoiled Truth About Laying Hens, http://www.hsus.org/farm/camp/nbe/ (March 20, 2008).
“Battery cages” are wire cages approximately 67 square inches in size in which egg-laying hens
are confined. The Humane Society of the United States, Cage-Free Egg Production vs. BatteryCage Egg Production, http://www.hsus.org/farm/camp/nbe/compare.html (last visited Oct. 13,
2008). Such cages allow hens minimal opportunity to turn around and no opportunity to spread
their wings. Id.
3. California Law
The California Department of Food and Agriculture (CDFA) ensures food safety, protects
public and animal health, protects California from invasive plant pests and diseases, and
promotes California’s agricultural industry. California Dep’t of Food and Agriculture, History,
http://www.cdfa.ca.gov/CDFA-History.html (last visited Oct. 13, 2008). The CDFA is divided
into seven administrative divisions, one of which is Animal Heath and Food Safety Services
(AHFSS). California Dep’t of Food and Agriculture, Divisions, http://www.cdfa.ca.gov/
Divisions.html (last visited Oct. 13, 2008). AHFSS provides services to “protect public health,
protect the health of California's livestock and poultry, provide safety of food at animal origin,
and protect California livestock owners against losses due to animal theft and straying.”
5

California Dep’t of Food and Agriculture, About AHFSS, http://www.cdfa.ca.gov/ahfss/ (last
visited Oct. 13, 2008). Despite its goal of protecting the health of California’s livestock and
poultry, the CDFA has not promulgated regulations or standards relating to farm animal welfare.
However, California has established criminal penalties for those engaging in cruelty to
animals. California Penal Code § 597 provides that every person who subjects any animal to
needless suffering, or inflicts unnecessary cruelty upon the animal, or in any manner abuses any
animal, or fails to provide the animal with proper food, drink, or shelter or protection from the
weather shall be guilty of a misdemeanor or felony and liable for a fine of not more than
$20,000. California Penal Code §597t further provides, “Every person who keeps an animal
confined in an enclosed area shall provide it with an adequate exercise area. If the animal is
restricted by a leash, rope, or chain, the leash, rope, or chain shall be affixed in such a manner
that it will prevent the animal from becoming entangled or injured and permit the animal's access
to adequate shelter, food, and water. Violation of this section constitutes a misdemeanor.” Cal.
Penal Code § 597t (West 2004).
Thus, California’s only source of regulation of farm animal welfare is derived from
criminal law.
b. Voluntary Programs
Various organizations purporting to act on behalf of industries have established national
and localized standards for the treatment and handling of livestock. In fact, there seems to be
more of an industry-driven approach to livestock welfare than any cohesive formulation of
federal or state law. However, producers need only abide by the guidelines or regulations of
these organizations if they wish to be labeled as “certified” by the organizations, and compliance
with organizational guidelines is strictly voluntary.
For example, the United Egg Producers (UEP) Certified Animal Welfare Program,
“established and maintained by an independent scientific advisory board, mandates that certified
egg farms follow responsible, science-based modern production methods in the care of their
hens.” United Egg Producers Certified, UEP Program, Guidelines, http://www.uepcertified.com/
program/guidelines/ (last visited Oct. 13, 2008) [hereinafter UEP Guidelines]. In 2002, the UEP
promulgated a set of guidelines entitled “Animal Husbandry Guidelines for U.S. Egg Laying
Flocks,” which are mandatory provisions for those producers who wish to be UEP Certified. Id.
The UEP’s guidelines for caged hens include mandates that “[a]ll hens should be able to stand
comfortably upright in their cage,” and “[s]pace allowance should be in the range of 67 to 86
square inches of usable space per bird to optimize hen welfare.” United Egg Producers Certified,
United Egg Producers Animal Husbandry Guidelines for U.S. Egg Laying Flocks 11,
http://www. uepcertified.com/media/pdf/UEP-Animal-Welfare-Guidelines.pdf (last visited Oct.
13, 2008). However, as the UEP acknowledges, abiding by its guidelines is strictly voluntary for
producers, and producers who do not abide by the UEP guidelines can still market their eggs,
albeit without the “UEP Certified” label affixed to their product. UEP Guidelines, supra.
Additionally, the California Egg Quality Assurance Program (CEQAP) is “a voluntary
Preharvest Food Safety program designed to ensure product quality and food safety associated
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with salmonella and chemical residues in eggs.” Pacific Egg and Poultry Association, CEQAP
Information, http://www.pacificegg.org/ceqap.html (last visited Oct. 13, 2008). CEQAP was
developed by the California Egg Industry in cooperation with, among others, the USDA, CDFA,
the California Department of Health Services, and the U.C. Cooperative Extension Service.
CEQAP, California Egg Quality Assurance Plan: An Animal Production Food Safety Program,
http://animalscience.ucdavis.edu/Avian/ceqap.html (last visited Oct. 13, 2008). CEQAP contains
20 “core components” which are aimed at ensuring the quality and safety of eggs, yet it does not
contain standards or regulations for poultry housing or welfare. Id. Moreover, like the UEP
program, the CEQAP guidelines are strictly voluntary. Id.
With respect to cattle welfare, the California Dairy Quality Assurance Program (CDQAP)
“is a voluntary program that allows producers to become certified in Food Safety, Animal Health
and Welfare, and Environmental Stewardship.” California Dairy Quality Assurance Program,
Questions and Answers, http://www.cdqa.org/qna/#What%20is%20the%20CDQAP (last visited
Oct. 13, 2008). “The program is a collaborative effort by the dairy industry, the University of
California, and state and federal regulatory agencies.” Id. CDQAP allows producers to become
certified in three different areas: 1) animal health, 2) food safety, and 3) environmental
stewardship. Id. CQDAP provides interested producers with a Dairy Welfare Evaluation Guide,
which allows dairy producers to perform self-assessments of their dairy welfare practices.
California Dairy Quality Assurance Program, Dairy Welfare Tools, http://www.cdqa.org
/dairy_welfare_tools.htm (last visited Oct. 13, 2008). Among the factors to be considered in
evaluating a producer’s dairy welfare practices are whether “animals are provided with a clean,
dry area to lie down and ruminate,” and whether the “[f]acility is sized so cows can exercise at
will.” California Dairy Quality Assurance Program, CDQAP Dairy Welfare Evaluation Guide 34, http://www.cdqa.org/ahw/pdf/Assessment.pdf (last visited Oct. 13, 2008). The main deterrent
for failure to abide by the CDQAP Dairy Welfare Guidelines is that cattle producers cannot hold
themselves out as “CDQAP Certified” in animal health. California Dairy Quality Assurance
Program, Questions and Answers, supra.
These are just a few examples of various animal welfare programs established by
organizations purporting to act on behalf of certain industries. The most significant aspect of
such organizations with regard to Proposition 2, however, is that abiding by the organizations’
animal welfare guidelines is strictly voluntary, and the only consequence of ignoring such
guidelines is the inability to market one’s products as “certified” by the organization.
c. Proposed Changes
Proposition 2 provides that a person may not tether or confine pigs during pregnancy,
calves raised for veal, or egg-laying hens on a farm for a majority of the day in a manner that
prevents the animal from lying down, standing up, fully extending its limbs, and turning around
freely. Proposition 2, §3 (2008). Proposition 2 defines the relevant terms of the text, stating that
“farm” means “the land, building support facilities, and other equipment that are wholly or
partially used for the commercial production of animals or animal products used for food or
fiber; and does not include live animal markets.” Id. Proposition 2 further provides that “fully
extending his or her limbs” means “fully extending all limbs without touching the sides of an
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enclosure, including, in the case of egg-laying hens, fully spreading both wings without touching
the side of an enclosure or other egg-laying hens.” Id.
However, Proposition 2 contains a number of exceptions to the prohibitions on the
treatment of farm animals, stating that the measure shall not apply: a) during scientific or
agricultural research, during examination, testing, individual treatment or operation for
veterinary purposes, b) during transportation, c) during rodeo exhibitions, state or county fair
exhibitions, 4-H programs, and similar exhibitions, d) during the slaughter of a listed animal in
accordance with the Food and Agriculture Code, and e) to a pig during the seven-day period
prior to the pig’s expected date of giving birth. Id.
In order to enforce the directives concerning the treatment of farm animals, Proposition 2
also contains a criminal enforcement provision, which states that “[a]ny person who violates any
of the provisions of this chapter is guilty of a misdemeanor, and upon conviction thereof shall be
punished by a fine not to exceed one thousand dollars ($1,000) or by imprisonment in the county
jail for a period not to exceed 180 days or by both such fine and imprisonment.” Id.
Proposition 2 imparts that the provisions of the measure are in addition to, not in lieu of,
any other laws protecting animal welfare, and that the measure shall not be construed to limit any
state law or regulations protecting the welfare of animals. Id. The provisions of Proposition 2 are
also made explicitly severable, such that “if any part of the measure is held to be invalid or
unconstitutional, that invalidity or unconstitutionality shall not affect other provisions or
applications of this Act that can be given effect without the invalid or unconstitutional provisions
or application.” Id. at § 4. If passed by California voters, Proposition 2 would go into effect on
January 1, 2015. Id. at § 5.
d. Similar Legislation Attempted in California
In 2003, Assemblymember Loni Hancock introduced AB 732. Cal. Assembly 732, 20032004 Reg. Sess. (as introduced February 23, 2003). The bill would have banned gestation and
breeding crates, although it was eventually amended to include only veal crates. Id.; Cal.
Assembly 732, 2003-2004 Reg. Sess. (as amended January 5, 2004). However, the bill was
withdrawn from a committee hearing at Assemblymember Hancock’s request on January 14,
2004. Official California Legislative Information, AB 732, History, http://www.leginfo.ca.gov/
pub/03-04/bill/asm/ab_07010750/ab_732_bill_20040202_history.html (last visited Oct. 13,
2008).
In 2007, Assemblymember Mervyn Dymally introduced AB 594. Cal. Assembly 594,
2007-2008 Reg. Sess. (as introduced February 21, 2007). AB 594 was nearly identical to the
language of Proposition 2, but was eventually amended to apply only to gestation and breeding
crates. Id.; Cal. Assembly 594, 2007-2008 Reg. Sess. (as amended May 5, 2007). However, the
language of the bill was eventually replaced by Assemblymember Dymally. Cal. Assembly 594,
2007-2008 Reg. Sess. (as amended August 29, 2007). The language of AB 594 was instead
replaced and designed to address an entirely new subject: the extent that tobacco cessation
programs are benefits covered under the Medi-Cal program. Id. The modified version of AB 594
did not make it out of the California State Assembly. Official California Legislative Information,
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AB 594, History, http://www.leginfo .ca.gov/pub/07-08/bill/asm/ab_0551-0600/ab_594_bill_
20080201_history.html (last visited Oct. 13, 2008).
e. Practical Effect of Proposition 2
Presently, there is very little veal production in California, and farmers have voluntarily
phased out confining pregnant pigs in breeding crates. Aurelio Rojas, Caged Hens Set Off Battle:
More Space for Animals Sought, But Egg Price Jump Predicted, Sac. Bee (Aug. 15, 2008).
Supporters of Proposition 2 concede that calves raised for veal and pregnant pigs were included
within the measure for preventative purposes. Id.
Thus, Proposition 2 will primarily impact the conditions of egg-laying hens. Opponents
of Proposition 2 emphasize that the public should view the measure as one solely confined to
egg-laying hens, as the practical effect of the remainder of the measure is negligible. Barbara
Olejnik, California Prop. 2 Worries Egg Industry: Ballot Measure Would Ban Layer Cages,
Poultry Times (Sept. 8, 2008), available at http://www.poultryandeggnews.com/poultrytimes
/news/September2008 /229872.shtml. In a letter sent by a coalition of 22 agricultural
organizations urging Governor Arnold Schwarzenegger to join in opposing Proposition 2,
opponents of the measure noted, “Proposition 2 is not about the treatment of animals – it’s about
mandating new housing standards for egg-laying hens.” Id.
The legislative analyst has predicted quite vague consequences if Proposition 2 is
enacted. First, the analyst predicts that there will be “[a] potential unknown decrease in state and
local tax revenues from farm businesses, possibly in the range of several million dollars
annually.” California Secretary of State, Official Voter Information Guide, Prop 2,
http://www.voterguide.sos.ca.gov/title-sum/prop2-title-sum.htm (last visited Oct. 13, 2008).
Secondly, the analyst predicts “potential minor local and state enforcement and prosecution
costs, partly offset by increased fine revenue.” Id. The imprecise nature of the legislative
analyst’s predictions is largely a product of the uncertainty regarding how much more expensive
it will be for farmers to produce eggs given the alternate methods for housing egg-laying hens
mandated by Proposition 2, and whether such farmers will be forced out of the market by out-ofstate producers.
Although Proposition 2 is similar to Cal. Penal Code § 597t, Proposition 2 is specifically
concerned with the housing and confinement conditions of farm animals, whereas Cal. Penal
Code § 597t is aimed at providing all animals with the basic necessities of life (i.e. adequate
food, shelter, and water). Proposition 2, § 3 (2008); Cal. Penal Code § 597t. While Cal. Penal
Code § 597t also requires that an owner provide confined animals with an adequate exercise
area, it is unclear how long the animal must be allowed to access this area, and the measure does
not address minimal housing conditions for animals aside from insisting upon “adequate shelter.”
Cal. Penal Code § 597t. Proposition 2, on the other hand, specifically addresses confinement
standards for pigs during pregnancy, calves raised for veal, and egg-laying hens, and in this way
supplements the goal of Cal. Penal Code § 597 by mandating more humane living conditions for
the most oft-neglected animals. Proposition 2, § 3 (2008).
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III. Drafting Issues
There do not appear to be any drafting issues with regard to Proposition 2.
IV. Constitutional Issues
a. Preemption
Preemption is “the principle (derived from the Supremacy Clause) that a federal law can
supersede or supplant any inconsistent state law or regulation.” Bryan A. Garner, Black’s Law
Dictionary 1216 (8th ed. West 2004)). Both federal statutes and regulations developed by federal
agencies pursuant to a valid delegation of authority from Congress can preempt state laws.
Laurence A. Tribe, American Constitutional Law 1179 (3d ed. West 2000). According to
Professor Tribe, however, “the fact that . . . Congress created a regulatory agency . . . is not by
itself determinative of the preemption inquiry.” Id. at 1212. Critical to a preemption test is “[a]n
analysis of the reasons why Congress created a particular regulatory agency, or of the policies
pursued by that agency.” Id. at 1212-1213.
The United States Department of Agriculture (USDA), established in 1862, is a
regulatory agency that is part of the executive branch. 7 U.S.C. § 2201 (2004). However, neither
Congress nor the USDA has ever set forth a statement of policy asserting that states cannot
promulgate their own regulations with respect to livestock welfare. Indeed, the federal
government has not propounded any regulations on farm animal welfare, and has traditionally
entrusted this area of regulation (or lack thereof) to the states. See Fla. Const. art. X, § 21; Ariz.
Rev. Stat. Ann. § 13-2910.07 (West 2006); Or. Rev. Stat. § 600.150 (2007); Colo. Sen. 08-201,
66th General Assembly, 2nd Reg. Sess. (Colo. 2008).
Florida Lime & Avocado Growers, Inc. v. Paul, 373 U.S. 132, (1967) concerned a
situation similar to the attempted regulation of animal welfare at the state level. In Florida Lime,
the court held that California requirements on certifying avocados were not preempted by federal
regulations requiring avocados to be certified as mature because it was apparent that the federal
law contained minimum, rather than uniform, standards. Id. at 145. Further, the court stated that
there was no clear congressional intent to exclude state regulation, as the supervision of the
readying of foodstuffs for market was a peculiarly local concern. Id. at 144.
Likewise, the Animal Welfare Act, the Humane Methods of Slaughter Act, and the
Twenty-Eight Hour Law would likely be considered minimum, rather than uniform, standards.
Moreover, there is no clear congressional intent to exclude state regulations on livestock welfare,
as a number of other states have enacted farm animal welfare regulations without interference.
See Fla. Const. art. X, § 21; Ariz. Rev. Stat. Ann. § 13-2910.07 (West 2006); Or. Rev. Stat. §
600.150 (2007); Colo. Sen. 08-201, 66th General Assembly, 2nd Reg. Sess. (Colo. 2008).
Since it appears that the regulation of livestock welfare is a peculiarly local concern left
to the states, it is highly unlikely that there is a legitimate issue of preemption with respect to
Proposition 2.
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V. Policy Considerations
a. Proponents
Proponents of Proposition 2 argue that the initiative will end cruel and inhumane
confinement of certain animals on factory farms by prohibiting the confinement of these animals
in areas that do not allow them to stand up, lie down, turn around, and fully extend their limbs.
1. Prevents Animal Cruelty
Proponents argue that Proposition 2 will help relieve and prevent cruelty to nearly 20
million farm animals that are currently intensively confined in undersized cages at factory farms
throughout California. Mark Hawthorne, Prop 2: A Modest Initiative to Fight Animal Cruelty,
Cal. Chron. (Aug. 17, 2008) available at http://www.californiachronicle.com/articles/71562.
Calves, pigs, and hens are confined to cages that are only slightly larger than their bodies, and
thus no room exists for these animals to stand up, lie down, turn around, or fully extend their
limbs. These animals are barely able to move, causing them to become pierced by their cages.
Proponents emphasize that all animals should be treated humanely, even those that are raised for
food. California Secretary of State, Official Voter Information Guide, Prop 2, http://www.
voterguide.sos.ca.gov/argu-rebut/argu-rebutt2.htm (last visited Oct. 13, 2008) [hereinafter
Official Voter Information Guide].
Proponents point out that calves are taken from their mothers when they are hours old
and confined in undersized cages in order to produce veal. Yes! On Prop 2 Campaign, Fact
Sheets, Prevents Cruelty to Animals, http://yesonprop2.com/index.php?option=com_content&
view=article&id=100&Itemid=115 (last visited Oct. 13, 2008). The cages are narrow and do not
allow the calf to lie down or turn around. Id. These animals are prevented from engaging in any
behavior that is natural and are forced to live an immobile life. Id. Further, millions of pigs are
kept on factory farms in 2-feet wide metal stalls called gestation crates. Id. These highly
intelligent animals are also not able to turn around, causing them to become disabled and
crippled. Id. Moreover, hundreds of millions of hens living on factory farms are stuffed into
undersized cages that do not allow them to walk, turn around, nest, bathe, or spread their wings.
Id. These hens are forced to endure in an area equivalent to the size of a sheet of paper for over a
year before they are slaughtered. Id.
Proponents believe this initiative is part of bigger movement to turn away from
confinement abuse. Encyclopedia Britannica’s Advocacy for Animals, Protect Farm Animals –
Support California’s Proposition 2, http://advocacy.britannica.com/blog/advocacy/2008/07/
protect-farm-animals%E2%80%94support-californias-proposition-2/ (last visited Oct. 13, 2008).
Proponents assert that Proposition 2 will provide millions of farm animals relief from their daily
suffering, and will signal to agribusiness that this abusive confinement methods are unacceptable
in California. Id. This initiative carries importance not just in California, but across the entire
nation, proponents claim. Proponents identify with a quote by Mohandas Gandhi stating that “the
greatness of a nation and its moral progress can be judged by the way its animals are treated.” Id.
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2. Improves Health and Food Safety
Proponents point to the Chino slaughterhouse investigation that occurred earlier this year
as an example of the current health risks created by factory farms. Official Voter Information
Guide, supra. The cows were so unhealthy and disfigured that the investigation led to a
nationwide recall of the meat. Id. Proponents claim that factory farmers have attempted to keep
these animals in overcrowded areas, and as a consequence, have put Americans’ health at risk.
Id. By allowing tens of thousands of animals to be confined to undersized cages, proponents
assert that factory farmers have increased the risk of contaminated food as such tight quarters
promote the spread of disease. Id.
The Central Valley neighbors to Olivera Egg Farm support this initiative because they are
experiencing devastating effects on their health and quality of life due to the toxic ammonia
emissions produced by the egg farm. Yes! On Prop 2 Campaign, Fact Sheets, Supports Family
Farmers, http://yesonprop2.com/index.php?option=com_content&view=article&id=
104&Itemid=117 (last visited Oct. 13, 2008) [hereinafter Supports Family Farmers]. Research
from the University of Iowa has shown that children who attend schools in close proximity to
factory farms have higher rates of asthma when compared to children who attend schools in
other areas. Sigurdur T. Sigurdarson & Joel N. Kline, School Proximity to Concentrated Animal
Feeding Operations and Prevalence in Asthma of Students, 129 Chest: Official Publication of
American College of Chest Physicians 1486 (2006).
Proponents state that factory farms have a history of putting the public at risk. Such farms
practice forced starvation molting on battery caged hens in an attempt to maximize the profit
available from each animal. Yes! On Prop 2, The Public Health Benefits of Prop 2: An EvidenceBased Analysis, http://yesonprop2.com/files/Public_Health_Benefits_ExecSumm.pdf (last
visited Oct. 13, 2008). Yet, this practice can dramatically increase the risk of hens laying
Salmonella-infected eggs. Id.
According to a European Union-wide survey highlighted by proponents, cage-free egg
production results in significantly less Salmonella infection. European Food Safety Authority,
Report of the Task Force on Zoonoses Data Collection on the Analysis of the Baseline Study on
the Prevalence of Salmonella in Holdings of Laying Hen Flocks of Gallus Gallus (Feb 20, 2007)
http://www.efsa.europa.eu/EFSA/efsa_locale-1178620753812_1178620761896.htm. This survey
found that factory farms with caged hens had up to 25 times greater odds of Salmonella infection
than cage-free farms. Proponents argue that caging hens leads to more infection in the birds, their
eggs, and consequently, consumers. Yes! On Prop 2, The Public Health Benefits of Prop 2: An
Evidence-Based Analysis, http://yesonprop2.com/files/Public_Health_Benefits_ExecSumm.pdf
(last visited Oct. 13, 2008).
Further, the Pew Commission on Industrial Farm Animal Production, which is composed
of an esteemed panel of scientists, veterinary school officials, ranchers, and public officials,
released a two-year study indicating that practices which restrict the natural motion of animals
create high levels of stress, which in turn affect the animals’ health and those humans who
consume them. Pew Commission on Industrial Farm Animal Production, Putting Meat on The
Table: Industrial Farm Animal Production in America, http://www.ncifap.org/
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_images/PCIFAPFin.pdf (last visited Oct. 13, 2008) [hereinafter Pew Commission]. The Pew
Commission has recommended a phase-out of gestation crates, veal crates, and battery cages,
calling them “the most intensive and inhumane confinement practices.” Id.
3. Supports Family Farmers
California family farmers believe in quality food-production practices. Proponents argue
that instead of valuing society’s health and the welfare of farm animals, factory farmers are
solely concerned with profits. Official Voter Information Guide, supra. Family farmers have
been threatened, and in some cases, put out of business by factory farms. Supports Family
Farmers, supra. Unlike family farms, factory farms continuously cut corners in an attempt to
maximize profits, contend proponents. Id. Because of this, major food retailers who value quality
family-farmed food production, such as Burger King and Safeway, are increasingly turning to
family farms for their supply of meat and eggs. Id.
The Pew Commission indicated in their report that “industrialization has been
accompanied by increasing farm size and gross farm sales, lower family income, higher poverty
rates, lower retail sales, lower housing quality, and lower wages for farm workers.” Pew
Commission, supra. Proponents allege that such factory farms have transformed agriculture in
America; the family-owned farm as an economic entity has been largely replaced by larger
industrial farms, and the surrounding rural communities have suffered from this change. Id.
4. Protects the Environment
The American Public Health Association, California Clean Water Action, and Sierra
Club California all support this initiative because of the disastrous effects factory farms have on
the environment. These public interest groups contend that factory farms thoughtlessly dump
untreated waste that contaminates the surrounding water, soil, and air. Official Voter Information
Guide, supra. Each year, factory farms produce approximately 500 million tons of manure that
pollute society’s resources. Yes! On Prop 2 Campaign, Facts Sheets, Protects Our Air and
Water, http://yesonprop2.com/index.php?option=com_content&view=article&id=102&Itemid
=118 (last visited Oct. 13, 2008) [hereinafter Protects Our Air and Water]. By ending the mass
production of animals on factory farms, proponents claim that Proposition 2 will in turn lower
the amount of waste contamination and protect society’s natural resources. Official Voter
Information Guide, supra.
Proponents argue that animal agriculture contributes to global warming; in fact, animal
agriculture releases more greenhouse emissions than all transportation combined. Protects Our
Air and Water, supra. To produce meat, milk, and eggs, factory farms require large amounts of
fossil-fuel based energy. Id. The 500 million tons of manure produced each year also release
greenhouse emissions, which further contributes to the climate crisis. Id. Significantly, the
Environmental Protection Agency has identified the increase in chicken production as a
contributing factor to the rise in greenhouse gas emissions. Id.

13

5. Common Sense Calls for Reform
Proponents argue that due to the painful and crippling effects factory farms have on the
welfare of farm animals, the European Union has already reformed their farming practices by
banning veal crates and phasing out gestation crates and battery cages. Yes! On Prop 2
Campaign, Fact Sheets, Prevents Cruelty to Animals, http://yesonprop2.com/index.php?option
=com_content& view=article&id=100&Itemid=115 (last visited Oct. 13, 2008). Arizona,
Oregon, Colorado, and Florida have also reformed their farming practices by transitioning to
more humane practices. See Fla. Const. art. X, § 21; Ariz. Rev. Stat. Ann. § 13-2910.07 (West
2006); Or. Rev. Stat. § 600.150 (2007); Colo. Sen. 08-201, 66th General Assembly, 2nd Reg.
Sess. (Colo. 2008). Factory farmers will be given until 2015 to conform to the requirements laid
out in this initiative, and proponents argue this generous block of time will allow factory farmers
to change their farming methods and therefore remain in business. Prop 2 at § 3; Official Voter
Information Guide, supra.
Under Proposition 2, proponents acknowledge that factory farms will experience a slight
decrease in profits, but merely because they will be prohibited from mass producing animal
agriculture. Yes! On Prop 2 Campaign, Facts Sheets, Consumer Issues, http://yesonprop2.com/
index.php?option=com_ content&view=article&id=108&Itemid=119 (last visited Oct. 13, 2008).
Proponents state that the more animals that factory farms are able to maintain, the more profits
they reap. Id. Recently, factory farmers have achieved record-breaking profits. Id. Egg prices
have increased more than any other food staple, jumping more than six cents since May 2007. Id.
All in all though, proponents estimate that factory farmers could covert to producing cage-free
eggs for less than one penny per egg, not a large sacrifice given the recent profitability of these
farmers. Id.
b. Opponents
Opponents argue this initiative will eliminate all modern egg production in California
while putting the public health at risk. Further, opponents claim this initiative will force a
dependency on Mexican and out-of-state eggs, which will raise prices at the grocery store and
consequently harm California consumers.
1. Increases the Risk of Disease in California
Opponents fiercely assert that California farmers work hard to protect the public from
diseases that develop on farms. Official Voter Information Guide, supra. However, opponents
note that the modern housing systems farmers use to protect Californians from diseases such as
Avian Influenza (Bird Flu) will be prohibited under this initiative. Id. Opponents emphasize the
seriousness of Bird Flu, stating that the World Health Organization believes transmission of the
disease from birds to humans could start a pandemic. World Health Organization, Epidemic and
Pandemic Alert and Response (EPR), Avian Influenza Frequently Asked Questions,
http://www.who.int/csr/disease/avian_influenza/avian_faqs/en/ (last revised Dec. 5, 2005).
Opponents stress that the initiative is so extreme that it would require hens to be outdoors for
most of the day, which would consequently ban today’s cage-free egg production. No on Prop 2,
Proposition 2: The UN-SAFE Food Initiative Fact Sheet, Jeopardizes Public Health,
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http://www.safecaliforniafood.org/sites/default/files/SAFE%20Food%20Sheet.pdf (last visited
Oct. 13, 2008). According to the United States Animal Health Association, forcing hens to be
outdoors for this long will increase the likelihood that they will have contact with migratory and
wild animals, thus increasing the risk of Bird Flu, Newcastle Disease, and numerous other
diseases. Id.
Opponents point to the recent Bird Flu outbreak in Idaho as proof that confining hens
outside is dangerous and risky. PRNewswire, Reports of Bird Flu Outbreak in Idaho a Wake up
Call for California; Reminding Voters in the State about the Dangers of Prop 2, Wall St. J.,
http://www.marketwatch .com/news/ story/reports-bird-flu-outbreak-idaho/story.aspx?
guid=%7B113D8843-BD60-4273-A66C-5F9209B15AC6%7D (last updated Sept. 9, 2008). The
American College of Poultry Veterinarians urges that the Idaho outbreak must serve as a wakeup call to voters that housing systems that allow hens to be in direct contact with migratory birds
are dangerous and can lead to Bird Flu outbreaks. Id. Opponents believe that indoor bird housing
is a better option, as it it protects the birds and the public from instances of Bird Flu infections.
Id.
2. Increases the Risk of Salmonella
Opponents believe that the California Egg Quality Assurance Program has eliminated
most incidents of food-borne illness, including Salmonella, in California eggs. Official Voter
Information Guide, supra. This program sets the highest standards for food safety and public
health and is followed by almost all of California’s egg-producing farmers. Id. Largely due to
this program, there have been no cases of Salmonella-infected California eggs in nearly a decade.
Id. This initiative would force eggs to be produced and brought in from out-of-state and Mexico
where there exist no such programs. Id.
The Poultry Science Association released a statement in opposition to this initiative
indicating that it will negatively affect food safety. Poultry Science Association, Position
Statement on California Proposition 2, http://www.poultryscience.org/CalProp2BusMtg.pdf (last
visited Oct. 13, 2008). Research indicated that the current housing practice used by California
farmers is one of the most effective methods in minimizing egg contact with fecal matter, thus
preventing bacterial contamination of eggs. Id. The statement emphasizes that there is no
credible scientific basis in support of the space requirements, and that the initiative would
actually inhibit farmers from introducing newer housing systems that would favorably impact
food safety. Id.
3. Forces a Dependence on Mexican and Out-of-State Eggs
Opponents suggest that Proposition 2 will drive California family farmers out of
business. Editorial, Vote NO on Proposition 2, The Bakersfield Californian (Sept. 22, 2008),
available at http://www.bakersfield.com/opinion/editorials/story/559995.html. Opponents assert
that if Proposition 2 becomes law, eggs will have to be brought in from out-of-state and Mexico.
Id. Thus, consumers and their families will no longer be able to enjoy the fresh, safe, and
affordable eggs produced locally in California. Id.
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Widely cited by opponents to Proposition 2, the University of California produced a
report indicating that the expected economic impact of this initiative would result in complete
elimination of California egg production within five years. Daniel Sumner et al, Economic
Effects of Proposed Restrictions on Egg-laying Hen Housing in California, University of
California Agricultural Issues Center (July 2008) available at http://aic.ucdavis.edu
/publications/eggs/egginitiative.pdf. The report suggested that if Proposition 2 becomes law,
California eggs will not be able to compete with out-of-state eggs due to the high cost of noncage production and the ability of out-of-state producers to use lower priced, conventional cage
systems. Id.
4. Increases Consumer Prices
Opponents also argue that state and local economies will lose more than $600 million in
economic activity, thereby suffering greatly because of this initiative. Official Voter Information
Guide, supra. Opponents claim that Californians will feel the change as well, as the initiative
will not only eliminate thousands of jobs, but also increase the price of eggs. Id. The California
Farm Bureau Federation asserts that Proposition 2 will double the price of California eggs if it is
not rejected by voters. California Farm Bureau Federation, Commentary: Effects of Proposition 2
– The UN-SAFE Food Initiative, http://www.cfbf.com/agalert/AgAlertStory.cfm?ID=1131&ck=
FE709C654EAC84D5239D1A12A4F71877 (last visited Oct. 13, 2008).
5. Endangers Animal Welfare
Opponents point to the misleading nature of the initiative, arguing that it does not affect
the treatment of animals, only the housing methods utilized by farmers. Official Voter
Information Guide, supra. California farmers emphasize that the housing methods they currently
use are in place to provide quality care and optimum protection for their animals. Id. Opponents
of Proposition 2 assert that the initiative primarily affects egg-laying hens. Barbara Olejnik,
California Prop. 2 Worries Egg Industry: Ballot Measure Would Ban Layer Cages, Poultry
Times (Sept. 8, 2008), available at http://www.poultryandeggnews.com/poultrytimes
/news/September2008 /229872.shtml. According to opponents, the modern housing systems
utilized by California farmers protect both hens and human caretakers from injury, illness, and
disease. Id.
The American Veterinary Medical Association believes this initiative will have a
negative impact on animals because it has failed to take into account how the change in housing
standards will affect the animals’ welfare in terms of disease prevention and protection from
injury. American Veterinary Medical Association, AVMA Statement on Proposition 2 Standards
for Confining Farm Animals, http://www.avma.org/press/releases/080826_avma_statement_
california_proposition2.pdf (last visited Oct. 13, 2008). This initiative would provide the animals
with greater area for movement, but at the expense of several other factors important to the
animals’ overall welfare. Id. Opponents vehemently claim that changing the methods in which
these animals are housed is not in society’s or the animals’ best interest. Id.
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VI. Fiscal Support
Proposition 2 has been supported monetarily by numerous individuals and policy
advocacy groups located throughout the country. The top contributors in support of this initiative
are as follows: (1) The Humane Society of the United States (Washington, D.C.)
($3,779,184.56); (2) Farm Sanctuary Inc. (New York) ($275,000); (3) The Fund for Animals
(New York) ($250,000); (4) Leslie L. Alexander, owner of the Houston Rockets (Texas),
($100,000); and (5) Frank J. Caufield and the Caufield Family Foundation (California)
($100,000). California Secretary of State, Campaign Finance: Yes on Prop. 2 – Californians for
Humane Farms Sponsored by the Humane Society of the US, Farm Sanctuary & Other Animal
Protection Groups, Family Farmers, Veterinarians, & Public Health Professionals, http://calaccess.sos. ca.gov/Campaign/Committees/Detail.aspx?id=1301462&session=2007&view=late1
(last visited Oct. 13, 2008).
Proposition 2 has been opposed monetarily by numerous egg, poultry, and farming
associations. The top contributors in opposition to the initiative are as follows: (1) MoArk, LLC
(California) ($785,117.78); (2) Cal-Maine Foods (Mississippi) ($591,210.53); (3) Demler
Enterprises and Demler Egg Ranch (California) ($529,519.45); (4) Rose Acre Farms (Indiana)
($517,256.35); and (5) Midwest Poultry Services, LP (Indiana) ($260,000). California Secretary
of State, Campaign Finance: Californians for S.A.F.E. Food, A Coalition of Family Farmers,
Veterinarians, And Consumers, No on Proposition 2, http://cal-access.sos.ca.gov/Campaign/
Committees/Detail.aspx?id=1301370&session=2007& view=late1 (last visited Oct. 13, 2008).
VII. Conclusion
If approved by California voters in November 2008, Proposition 2 will supplement
existing California law to require new standards for the treatment and welfare of farm animals.
Proposition 2 will ensure that pigs during pregnancy, calves raised for veal, and egg-laying hens
are not confined for a majority of the day in a manner that prevents the animals from lying down,
standing up, fully extending their limbs, and turning around freely. Moreover, Proposition 2
contains a criminal enforcement provision which provides that any person who violates
Proposition 2 is guilty of a misdemeanor, and shall be punished by a fine of $1,000 and/or
confinement in the county jail for not more than 180 days.
Yet, the fiscal effect of Proposition 2 largely remains unknown. While proponents of the
initiative claim that consumers will experience a very modest increase in the price of eggs,
opponents of the measure allege that the new law will force California egg farms out of business
and relocate egg production to other, less regulated states. Even if Proposition 2 is passed,
however, the fiscal effect of the initiative will remain a source of controversy for the next few
years, as Proposition 2 would not go into effect until January 1, 2015.
Proponents believe that this initiative will prevent animal cruelty, improve the health and
food safety of California, support family farmers, and protect the environment. Opponents argue
that Proposition 2 will increase the risk of disease in California, while also endangering animal
welfare, raising consumer prices, and forcing a dependence on Mexican and out-of-state eggs.
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Overall, the California voting public must decide if a change in farming practices will better
serve the interests of the state.
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